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 Since the early 1970s, American rates of imprisonment have increased by 
almost five hundred percent..1 Aggregate this with the United States starkly high rate of 
recidivism of almost eighty percent, and what develops is a country with a massive 
number of individuals behind bars.2 The United States with only about five percent of 
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the world’s population houses an incredible twenty-five percent of the global inmate 
population.3 In America, punitive styles of justice are what have been sought by the 
population, with numerous studies indicating America as the most punitive of all 
industrialized nations. 4 Punitiveness can be defined as “inflicting more severe 
punishment for a crime committed.” 5 Statistics show for similar crimes, the rate of 
incarceration in the United States is higher than many of the developed nations around 
the world.6 One result of this emphasis on more retributive styles of justice has been 
mandatory sentences.  

Mandatory sentences are sentences which seek to provide a framework of the 
minimum level of punishment an individual should receive for a given crime. 7 Such 
sentences are likely the blame for the horribly crowded, and oftentimes uninhabitable 
prisons which have become more commonplace over time.8 Such conditions have gotten 
so out of control, that some state correctional facilities have been ordered via the courts 
to improve their conditions to stay in operation. Also, these conditions have decreased 
the safety of those prison guards responsible for monitoring these vast inmate 
populations. For example, in 2009 at The California Institute for Men in Chino, more 
than 250 inmates were injured when a riot broke out in the prison. California, which is 
regarded as having one of the most overcrowded prison systems in the nation traced 
such violence back to the conditions which the prisoners were housed in. 9  

The crowded prison conditions resulting from mandatory sentences can be 
traced back to the “get tough on crime” rhetoric of the 1980s. A tumultuous time in the 
nation when violent crime was at record levels, and cities around the country were 

                                                           
 
3 See generally Michelle Ye Hee Lee, Article: Yes, U.S. locks people up at a higher rate than any other country, 
THE WASHINGTON POST, July. 07, 2015, available at https://www.washingtonpost.com/news/fact-
checker/wp/2015/07/07/yes-u-s-locks-people-up-at-a-higher-rate-than-any-other-country/#comments 
 
4 See James P. Lynch, A Comparison of Prison Use in England, Canada, West Germany, and the United States: A 
Limited Test of the Punitive Hypothesis, 79 J. of Criminal L. and Criminology. 182, 184 (1988).  
5 Id. at 180.  
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7 See Gary T. Lowenthal, Mandatory Sentencing Laws: Undermining the Effectiveness of Determinate Sentencing 
Reform, 81 Cal L. Rev. 62, 63 (1993).  
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2009, available at https://www.nytimes.com/2009/08/10/us/10prison.html 
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trying to find ways to quell the growing uneasiness about the rampant violence.10 
During this time, the number of people incarcerated began to rise precipitously. One 
cause being the rise in use of mandatory sentences. 11 

Furthermore, the goal of “determinate sentencing,” or mandatory sentencing has 
been to reduce the disparity of treatment between individuals convicted of the same 
crimes. 12Thus, in theory this framework of sentencing should have made the criminal 
justice system more equitable for those involved. When applied, courts look at the 
criminal offense someone commits in conjunction with some aggravating circumstance 
which makes the mandatory sentence warranted. A common example of a mandatory 
sentencing scheme is California’s “Three Strikes Law,” which stipulates that anyone 
“convicted of any felony with two or more prior strikes or offenses is mandated to serve 
a prison term of at least 25 years to life.”13 The result of the law being some twenty five 
percent of those currently serving time in California State Prisons are there because of 
three strikes. Also, the law has had a pronounced effect on the average length of time 
felons serve in state prison with such lengths of stay growing by almost twenty 
percent.14 Consequently, more people being sent to prison combined with an increase in 
time served was estimated to cost the taxpayers of California five hundred million 
dollars annually in 2005.15 California is not the only state to impose a “Three Strikes 
Law,” currently, twenty-three states and the federal government have adopted some 
form of a “three strikes and you’re out” law to target repeat offenders. 16 

 Not only have minimum sentencing laws based on past criminal history had a 
large impact on the population housed in prison, but mandatory sentencing laws 
related to drug possession have arguably had a bigger impact. Numerous states since 
the crack epidemic of the 1980s have instituted minimum sentencing requirements for 
                                                           
10 See generally Michelle Ye Hee Lee, Article: Yes, U.S. locks people up at a higher rate than any other country, 
THE WASHINGTON POST, July. 07, 2015, available at https://www.washingtonpost.com/news/fact-
checker/wp/2015/07/07/yes-u-s-locks-people-up-at-a-higher-rate-than-any-other-country/#comments 
11 See generally Edward M. Kennedy, Prison Overcrowding: The Law's Dilemma, 478 Annals of the American 
Academy of Political and Social Science. (1985).  
12 See Gary T. Lowenthal, Mandatory Sentencing Laws: Undermining the Effectiveness of Determinate 
Sentencing Reform, 81 Cal L. Rev. 106 (1993).  
 
13  See Cal. Penal Code §§ 667(e)(1), 1170.12(c)(1) 
14 See Id.  
15 See Legislative Analyst’s Office, Report: A Primer: Three Strikes - The Impact After More Than a Decade, 
2005, available at http://www.lao.ca.gov/2005/3_strikes/3_strikes_102005.htm. 
 
 
16 See generally PrisonPolicy.Org. “THREE STRIKES” LAWS: FIVE YEARS LATER, 1998 Executive 
Summary, available at https://www.prisonpolicy.org/scans/sp/3strikes.pdf 
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those found in possession of certain narcotics.17 For example, in California during this 
period “the minimum sentence for possession with intent to distribute five kilograms or 
more of a mixture containing a detectable amount of cocaine was ten years in prison for 
a first offender.” If the defendant had prior drug possession charges, such punishment 
would be enhanced.18 While these types of laws are starting to be reformed, their effect 
has already been felt.  

Minority communities traditionally have been policed more than their white 
counterparts.19 This difference in enforcement, and the drug war which primarily 
targeted America’s inner cities makes it probable that a person of color would be more 
likely to borne the brunt of those instituted mandatory sentencing laws specifically 
relating to drug use. 20 Specifically, the “arbitrary nature of the 100:1 ratio between the 
quantities of powder cocaine and crack that triggered federal mandatory sentences” 
was one law which screamed of racial bias. Considering blacks were far more likely 
than whites to possess the cheaper crack cocaine.21 In 2010 President Obama reduced 
the disparity from 100;1 to 18;1, but such a disparity is still present.22 Black rates of 
imprisonment for drug use are almost six times higher than whites.23 This stark 
difference in levels of imprisonment have resulted in approximately one in every four 
black males having a criminal record.24 Such disparity in treatment makes one question 
not only the legitimacy of the mandatory sentencing schemes, but also of the criminal 
justice system.  

The usual justifications for the continued use of mandatory penalties centers on 
their use as a deterrent to criminals. While crime in the United States has fallen 

                                                           
17 See generally Richard S. Frase, State Sentencing Guidelines: Diversity, Consensus, and Unresolved Policy 
Issues, 105 Columbia L. Rev. (2005). 
18 See Gary T. Lowenthal, Mandatory Sentencing Laws: Undermining the Effectiveness of Determinate 
Sentencing Reform, 81 Cal L. Rev. 86 (1993). 
19 See Lawrence D. Bobo & Victor Thompson, Unfair by Design: The War on Drugs, Race, and the Legitimacy 
of the Criminal Justice System, 73 Fairness: Role in Our Lives. 451-454 (2006).  
20 See John MacDonald, Jeremy Arkes, Nancy Nicosia and Rosalie Liccardo Pacula, Decomposing Racial 
Disparities in Prison and Drug Treatment Commitments for Criminal Offenders in California, 43 J. Leg Stud. 
155,157,160 (2014).  
21 See David A. Sklansky, Cocaine, Race, and Equal Protection, 47 Stanford L. Rev. 1295 (1995).  
22 See generally CNN Staff, Obama signs bill reducing cocaine sentencing gap, CNN, Aug. 3, 2010, available at  
http://www.cnn.com/2010/POLITICS/08/03/fair.sentencing/index.html  
23 See generally C Eugene Emery Jr, Van Jones claim on drug use, imprisonment rates for blacks, whites is mostly 
accurate, POLITIFACT, July. 7, 2016, available at 
http://www.politifact.com/punditfact/statements/2016/jul/13/van-jones/van-jones-claim-drug-use-
imprisonment-rates-blacks/ 
24 See Lawrence D. Bobo & Victor Thompson, Unfair by Design: The War on Drugs, Race, and the Legitimacy 
of the Criminal Justice System, 73 Fairness: Role in Our Lives. 452 (2006). 
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dramatically since the 1980s and 1990s, this cannot necessarily be attributed to 
mandatory sentencing laws.25 On the contrary, most studies show mandatory 
sentencing to have a null effect in decreasing crime.26 Although, even if mandatory 
sentencing laws did have an effect in reducing crime, these reductions should be 
viewed considering the other considerations. Moreover, most mandatory penalty laws 
enacted during the 1980s and 90s dealt with drug trafficking. A criminal sector which 
“offers economic and other rewards to disadvantaged people that appear to far 
outweigh any available in the legitimate economy.”27 Thus, the likelihood these 
individuals would be deterred by such laws is diminished. 28Also, considering the 
findings of a U.S. Sentencing Report which found “heavy majorities of judges, defense 
counsel, and probation officers disliked mandatory penalties; prosecutors were about 
evenly divided. Judges and lawyers often circumvented mandatory sentence laws,” and 
such sentencing laws seem even less desirable.  

Mandatory sentencing laws are most severe in the United States compared with 
other western nations who largely do not utilize them. In those countries who do utilize 
mandatory penalties like Australia, the penalties for the low-level crimes they concern 
are rather lenient compared to the United States.29 With the penalty for a third time 
repeat offender convicted of a crime such as theft only receiving a one year mandatory 
prison sentence.30 Thus, their pronounced impact on an individual’s life chances are 
mitigated by the lighter sentence; making the cost of such a law less severe for both the 
defendant and the society in which he or she lives. The cost of mandatory sentences in 
the United States has resulted in the removal of thousands, if not millions of able 
bodied people who could be contributing to our society, but instead are rotting away in 
a cell at the expense of the American taxpayer.31  

While the damage of mandatory sentencing laws in increasing prison 
populations and destroying millions of lives in the process has been done. There does 
seem to be hope on the horizon. Numerous municipalities now take in a broader range 
of considerations when assessing mandatory penalties, such as prison overcrowding, 

                                                           
25 See Michael Tonry, The Mostly Unintended Effects of Mandatory Penalties: Two Centuries of Consistent 
Findings, 38 Crime & Justice. 90-93 (2009).  
26 Id. at 90 
27 Id. at 102 
28 Id. at 102 
29 Id. at 88-89 
30 Id. at 88 
31 See Shawn D. Bushway & Emily G. Owens, Framing Punishment: Incarceration, Recommended Sentences, 
and Recidivism, 56 J. of L. & Econ. 301 (2013).  
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individual circumstance, and other elements which allow for more judicial discretion. 32 
In 2017, Senator Chuck Grassley of Iowa introduced a bipartisan bill S. 1917, which 
seeks to reform federal mandatory sentencing schemes. 33 If passed, the bill would 
“reduce federal mandatory minimum drug and gun sentences and allow some federal 
prisoners to live in less restrictive forms of custody if they complete rehabilitative 
programs and productive activities in prison.”34 Although, the likelihood of such a bill 
passing in the Trump White House seems unlikely. 35 Ultimately, the future of 
mandatory sentencing laws remains unclear, but their relation to the crowded prisons 
we have in the status quo cannot be denied.36 Reforming these laws whereby long 
prison sentences are not handed down without considerations to individualized 
circumstances could make an impact in reducing the crammed conditions in our 
nation’s prisons which have become nothing short of deplorable.  

 

 

 

 

 

 

 

 

  

 

                                                           
32 See Richard S. Frase, State Sentencing Guidelines: Diversity, Consensus, and Unresolved Policy Issues, 105 
Columbia L. Rev. 1209 (2005).  
 
33 See S.1917 - Sentencing Reform and Corrections Act of 2017, available at  
https://www.congress.gov/bill/115th-congress/senate-bill/1917/all-info 
34 See Id.  
35 See Criminal Justice Policy Foundation, Mandatory Minimums and Sentencing Reform, available at  
 https://www.cjpf.org/mandatory-minimums/ 
36 See Richard S. Frase, Punishment Purposes, 58 Stanford L. Rev. 73-74 (2005).  
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Gulag Archipiélago: The Ominous Future for Immigrants in the Jailhouse 

 

 It is not often when a Justice of the Supreme Court of the United States feels 
compelled to write, and announce, in their dissenting opinion “We need only recall the 
words of the Declaration of Independence, in particular its insistence that all men and 
women have ‘certain unalienable Rights,’ and that among them is the right to 
‘Liberty’”1. Justice Stephen Breyer spoke for the minority in Jennings et al. v. Rodriguez et 
al., the latest case regarding the rights of detained immigrants. Alejandro Rodriguez 
was an infant when he and his parents immigrated to the United States in 1987 and has 
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since been a lawful permanent resident.2 After being arrested for joyriding and a 
misdemeanor drug possession, immigration officials moved to deport Rodriguez back 
to his home country of Mexico in July of 2004.3 For three years Rodriguez sat in an 
immigration detention center and for three years was denied a bond hearing.4 
Rodriguez ultimately won his immigration case and was released from detainment with 
assistance from the American Civil Liberties Union. His legal challenge to the 
constitutionality of indefinite detainment with no guarantee of a bond hearing, 
however, persisted.  

 Rodriguez, representing a class of detainees that the Central District of California 
under remand by the Ninth Circuit Court of Appeals are defined as non-citizens who 
have been detained for longer than six months without a hearing and who are not 
detained by way of a national security statute. 5 It was before the Supreme Court to 
decide whether the Immigration and Nationality Act prevents detainees from being 
granted bail indefinitely. 6 The majority avoided the apparent due process quandary, 
but their satisfaction with the ramifications of the purely textual interpretation of the 
statues speaks for itself.7 Justice Samuel Alito, writing for the majority, outlined where 
the Ninth Circuit erred: the statutes Rodriguez and similarly situated detainees were 
subject to plainly did not include, as the Ninth Circuit construed, an implied maximum 
amount of time that a detainee could be held in custody or without a bond hearing.8  

 The debate of indefinite detainment ought not be conflated with the question 
indefinite detainment without a bond hearing in regard to this class and those similar to 
it. Most clearly, the population that could most reasonably be detained indefinitely such 
as flight risks is worlds apart from those who would otherwise be finding themselves 
bonding out of their stint in the county jail prior to Rodriguez, or in this case, a federal 
immigrant detention center. While Alejandro Rodriguez’s statutorily unprotected 
status, relative to a citizen, as an alien was capitalized on by federal law enforcement, 
his misdemeanors did not change color. Yet, by this holding, the federal government 
can now indefinitely detain non-citizens who have been charged with a crime without 
the due process promised to citizens. 

 Advocates label this ruling as another blow to the rights of immigrants. In 
piecemeal fashion, the civil liberties of non-citizens have been chipped away while the 

                                                           
2 See id.  
3 See id. at 2 
4 See id.  
5 See id.  
6 See id.  
7 See id.  
8 See id.  
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detainment apparatus grows. In 1994, U.S. Immigration and Customs Enforcement 
(ICE) held, on a typical day, around 5,000 non-citizen detainees.9 Today’s average rests 
at 40,726, and it’s been budgeted for 2019 at 51,379. 10 This staggering flood of detainees 
has provoked many to identify this new era of imprisonment as a Gulag Archipelago 11, 
an allusion to writer Aleksandr Solzhenitsyn’s work by the same name which details 
the derelict, gruesome and bloody treatment of prisoners of soviet prison camps.12 
Labeling a prison system a Gulag Archipelago is to describe a secretive network of 
prisons and labor camps with little oversight.13 However accurate this term is to 
describe ICE detention centers may be, this decision does little to dispel the notion. As 
the immigrant-only prison apparatus grows and protections shrink, the conditions of 
these prisons become ever more salient. Currently, there are eleven immigrant-only 
detention centers in the United States, all of which are managed by one of three 
corporations contracted out by the Federal Bureau of Prisons: Geo Group, Core Civic 
(formerly Corrections Corporation of America), and Management & Training 
Corporation.14 Even for children brought by their parents, the harshness of detention in 
the United States is permeating. The T. Don Hutto Family Detention Center, built in 
order to keep immigrant families together during their transition, was criticized for its 
prison-like conditions.15 One female inmate, an asylum seeker, was quoted saying "They 
treat us like dogs," in response to her having spent six months at Hutto, spurring her to 
join twenty-six other women in a hunger strike in protest of the center’s cruel 
conditions.16 Due to the work of steadfast investigative journalists like Seth Freed 
Wessler and Caitlin Dickerson the conditions of immigrant-only detention centers have 
been repeatedly reported for insufficient accommodations that amount to 
incompatibility with contemporaneous policies, jurisprudence, and the national 
consensus on the treatment for citizens.   

 Detainees are legally shielded under due process from inhumane conditions or 
excessive force by law enforcement while they are temporarily held. As articulated in 
these decisions by lower courts, the issues raised by detainees would be brought under 

                                                           
9 Garret Epps, How the Supreme Court is Expanding the Immigrant Detention System, The Atlantic, Mar. 19, 
2018.  
10 See id.  
11 Aleksandr Solzhenitsyn, The Gulag Archipelago (1973) 
12 See Epps, How the Supreme Court is Expanding the Immigrant Detention System 
13 See Solzhenitsyn, The Gulag Archipelago 
14 Seth Freed Wessler, Family Sues Private-Prison Operator Over Deaths at Immigrant-Only Facilities, The 
Nation, Mar. 15, 2016. 
15 Evangeline Dech, Nonprofit Organizations: Humanizing Immigration Detention, 53 Cal. W. L. Rev. 219 
(2017).  
16 See id.  
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the due process clause. For example, in Lynch v. Cannatella 17 out of the fifth circuit, 
sixteen Jamaican nationals came to the United States as stowaways aboard a grain barge 
in 1985. After being discovered and detained by the Immigration and Neutralization 
Service, they were shackled and labor was forced upon them 18. If they refused, the 
detainees were threatened with hunger 19. Their showers consisted of being pinned to 
the iron walls by water from a fire hose, to outline a few facets of their conditions 20. The 
fifth circuit found in favor of the non-citizens, affirming that all persons are protected 
under the “entitled under the due process clauses of the Fifth and Fourteenth 
Amendments to be free of gross physical abuse at the hands of state or federal officials.” 
21 

  The treatment of Mr. Rodriguez and his special class, that of lawful residents 
who are detained after having been accused of crimes forecasts a host of challenges to 
the protections afforded to immigrants. While of course immigrants, like citizens are 
protected under the constitution as supported longstanding cases of Yick Wo v. Hopkins 
22, Wong Win v. United States 23 and their progeny like the more recent Zadvydas v. Davis 
24, the scope is limited to that of the First, Fourth, Fifth, Sixth, and Fourteenth 
Amendments. Most relevant for their status lays the latter three that protect 
immigrants’ due process as they navigate whatever statutorily imposed immigration 
system is of the moment. Yet, per Jennings v. Rodriguez, the protections once thought to 
be egalitarian now appear at the least confined, and at most, imperiled. Against the 
backdrop of the oftentimes horrendous conditions and Rodriguez, the judiciary is 
seemingly without guidance for a challenge by a detainee against the conditions of their 
confinement. Without the guarantee of a bond hearing, members of Rodriguez’s class of 
lawful residents are transformed from detainees, to prisoners. Therefore, the Eighth’s 
protection from cruel and unusual punishment is brought into the fold. 

  These protections under due process resemble that of the jurisprudence of the 
Eighth Amendment by design. Courts continuously held that the baseline parameters 
for protections of persons awaiting trial should be no less than that of those serving a 
sentence. However, when the Court held in Jennings v. Rodriguez that detainees could be 
held indefinitely without bond, the very application of the Fourth Amendment to non-
citizens was called into question, and thereby implicates the protection from excessive 

                                                           
17 Lynch v. Cannatella 810 F.2d 1363 (5th Cir. 1987) 
18 See id.  
19 See id.  
20 See id.  
21 See id.   
22 Yick Wo v. Hopkins 118 U.S. 356 (1886) 
23 Wong Win v. United States 163 U.S. 228 (1896) 
24 Zadvydas v. United States 533 U.S. 678 (2001) 
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force or inadequate healthcare. Whereas the Fourth, Fifth and Sixth Amendments 
protect criminal defendants and the Eighth protects convicts, Rodriguez positions 
detainees held indefinitely more like prisoners than simply temporary detainees. In 
Rodriguez’s case alone, many tens of thousands of citizens could have served the 
entirety of their sentence during his three years of waiting for a bond hearing. This can 
be likened to the jurisprudence of detainees held indefinitely under a national security 
statute; the latest case being that of Boumediene v. Bush 25 wherein a divided Supreme 
Court held that detainees of Guantanamo Bay are entitled to Fifth Amendment 
protections, specifically habeas corpus.26 The treatment of detainees has historically 
been only successfully adjudicated under the Fourth Amendment rather than the 
Eighth because of their non-convict status. However, because detainees can now be held 
indefinitely, the more appropriate identification for these persons is prisoner, not 
detainee. Therefore, this decision creates a jurisprudential gap for non-citizen inmates 
whose conditions do not comport with that of what is permissible for citizens. Albeit 
there has yet to be a direct challenge regarding the conditions of a detention center that 
would delineate between permissible conditions of citizen and non-citizen custody, the 
Court would have ample room to carve out a new line of jurisprudence under the 
Eighth amendment, to the benefit of detainees or otherwise.  

 The resultant landscape Jennings v. Rodriguez leaves behind is unclear, and 
ultimately will only be resolved by future cases. However, when reviewed considering 
the growing detention apparatus, arguably an emerging Gulag Archipelago, the 
decision forebodes a bleak forecast on detainees’ odds of successfully challenging the 
conditions of their confinement. 

 

 

 

 

 

                                                           
25 Boumediene v. Bush 553 U.S. 723 (2008) 
26 See id.  
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 As the population of women’s prisons rise by 1.6% each year, women 
have increasingly disclosed the horrific treatment and conditions while incarcerated. 
Incarcerated women not only face their sentenced punishment but also the hidden 
conditions within the institutions, such as pregnancy-risk.1 It is the responsibility and 
duty of the government to ensure safe treatment for incarcerated women. However, the 
government has not only been negligent but also continues to fail at ensuring just 
treatment, regarding in providing adequate health treatment to pregnant women. 
Incarceration should not strip women of basic life’s necessities or rights; yet, prisons 
allow for women to be continuously denied adequate health care designed for 

                                                           
† Legal assistant at Ross Law offices Science and current TUMCA competitor. 

TUMCA Law & Policy Review is a platform for current undergraduate moot court participants 
and TUMCA (Texas Undergraduate Moot Court Association) Alumni to engage in legal scholarship. Each 
issue centers on a topic that article submissions must discuss in some form. The topic of this issue 
concerned any legal issues that arise due to prison conditions.  
1 Victoria Law, U.S. Prisons and Jails Are Threatening the Lives of Pregnant Women and Babies (Sept.28 2015) 



13 TUMCA Law and Policy Review [Vol 1: 12] 

pregnancies risks. Statistically, 6%-10% of women entering prison are pregnant and are 
faced with the risk of losing their child due to inadequate health care.2  

Furthermore, women experience physical strain on the body derived from the 
shackles placed on their ankles, wrists, and belly. The shackling of pregnant women 
does not allow for physicians to adequately assess the mother nor the unborn child.3 
The shackles poses threats of falling, inadequate recovery from labor, inability to move 
in emergency situations, and limiting their mobility all together4 rendering them 
defenseless. The shackles also limit the testing needed to determine whether inmates 
are experiencing pregnancy complications such as kidney infections or whether they are 
going into preterm labor.5  28 states do not have anti-shackling policies helping 
pregnant women, or medical staff that is trained to determine when the restraints are 
necessary.6  

The justification for the shackling of pregnant women is to ensure the safety 
among other inmates and themselves, to prevent attempts of escape, and to maintain 
equal treatment among all inmates.7 For instance, if there is a pregnant woman not 
being shackled even though she committed a serious crime while, at the same time, 
having a woman who is shackled but only committed a minor crime, it promotes the 
idea of inequality among the treatment of other women. 

Pregnancy in prison has always been handled poorly such as in the case of 
Melissa Hall. In February 2013, Melisa Hall was pregnant, and was shackled before, 
during and after her pregnancy. During her checkups and child birth, even while using 
the restroom she had shackles on her ankles and a belly chain attached to wrist chains.8 
The shackles left Melissa with marks and bruises, even when medical professionals ask 
to take the shackles off for child birth, deputies refused as it is “procedural”.9 A class 
action suit was filed with the Milwaukee County in March 2017 with 40 women who 

                                                           
2 Barbara A. Hotelling, Perinatal Needs of Pregnant, Incarcerated Women, V.17(2): 37-44 J Perinat Educ. (2008)  
3 Evan Feinauer et al. THE SHACKLING OF INCARCERATED PREGNANT WOMEN: A HUMAN RIGHTS 
VIOLATION COMMITTED REGULARLY IN THE UNITED STATES P.4, international Human Rights 
Clinic University of Chicago Law School (Aug. 2013) 
4 Ibid. 
5 The American College of Obstetricians and Gynecologist, Health Care for Pregnant and Postpartum 
Incarcerated Women and Adolescent Females, (Nov. 2011) 
6 American Medical Association, An “Act to prohibit the shackling of pregnant prisoners” model state 
legislation, Advocacy Resource Center (2015) 
7 Feinauer, note 3 
8 Hall v. County of Milwaukee, 2:17-cv-00379 (Mar.14.2017) 
9 Ibid 
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have also been affected. Jenifer Jonson, being one of those women, joined the class 
action in December 2016. Jonson was pregnant to a healthy baby before being 
incarcerated. During her time in prison, she was refused proper medication and 
provided with Tylenol even when pleading about extreme cramps and contractions. In 
December of 2016, she went into labor giving birth to a still born child after spending 
only a week in jail.10 The class action consists of plaintiffs from as far back as 2011.11 

The recent disclosure of inadequate health treatment to pregnant women has 
been such an uproar that states are now looking into prison conditions for women.12 
New policies are being implemented to ensure the safety and health of inmates. Change 
can be seen in shackling policies in North Carolina as they have recently prohibited the 
shackling of women during childbirth on March 26, 2018.13 While this is a great step 
forward, there are still 28 states that do not have legislation against the shackling of 
pregnant women. Nonetheless, this demonstrates a trend moving away from this 
demeaning practice.14  

The Dignity for Incarcerated Women Act was introduced by Senator Booker, 
Cory A. [D-NJ]15 to Congress on July 11, 2017, which would put a federal ban on 
shackling pregnant women. This bill also mandates that proper nutrition must be 
provided to pregnant women as well.16 While it is still under review, this is the type of 
legislation needed to get the shackling of women to stop. There are six co-sponsor 
senators supporting this bill: Warren, Elizabeth [D-MA], Durbin, Richard J. [D-IL], 
Harris, Kamala D. [D-CA], Duckworth, Tammy [D-IL], Hassan, Margaret Wood [D-
NH], and Gillibrand, Kirsten E. [D-NY]. Passing this Bill would be a substantial gain in 
the prevention of women losing their child and prevention of harm. A petition has been 
made to push forward the progress of this bill with over 120,000 signatures pushing for 
the change of prison policies.17 

Likewise, with pregnancies in prison, woman suffer from polices denying them 
mobility and health care.18 Shackling is policy, but legislators must acknowledge that 

                                                           
10 Cleve R. Wootson Jr, jailed while pregnant: A woman claims guards ignored her pleas and killed her unborn 
baby, The Washington Post (Apr. 14, 2017) 
11 Hall, note 8 
12 ACOG, note 5 
13 Dan Moshenberg, North Carolina Stops Shackling Women (Prisoners) in Childbirth, (Mar. 27, 2018) 
14 Ibid  
15 115th Congress, S.1524 - Dignity Act (Jul. 17th, 2017)  
16 Ibid. 
17 Pamela Winn, Pass the Dignity for Incarcerated Women Act, (Aug. 15th, 2017) 
18 Feinauer, 3 
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shackling policies are not necessary and cause more harm than they prevent. Refusing 
the woman and her child the proper nutrition and medication can lead to serious affects 
which are preventable by simply providing adequate prenatal care and sufficient 
nutrition needed for both the mother and child.19 

Ensuring that prisoners even while having committed serious crimes, still have 
basic human rights is important because being sentenced does not make women any 
less dignified. Submitting women to these types of conditions while they are pregnant 
is not necessary. Women losing their child in prison are preventable. These are the 
horrific conditions women submit to at trial. It is our duty as advocates not only to 
ensure justice happens in court, but to ensure injustice does not happen in prison. 
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 Ms. Ashley Diamond, a transgender woman, got off a prison bus in the 

summer of 2012 to begin an 8-year sentence in a men’s prison.1She recounts being strip 

searched as her male counter-parts stared at her naked body. Diamond had reached a 

crucial stage in her transition in which she had certain features such as breasts. She 

remembers her name “Ashley Diamond” being called off the roster and hearing fellow 

inmates’ question if “it” was a man or a woman. This was only the beginning of three 

years of torment Diamond faced during her time in the Georgia Department of 

Corrections. Diamond was beaten, berated, medically abandoned and raped during her 

sentence. Tragically, her story is just one of many transgender people who face 

atrocities in prison. Current prison conditions for transgender inmates are both 

humiliating and dangerous due to the suspension of Hormone Replacement Therapy 
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(HRT). This article will discuss how the inaccessibility of HRT in American prisons 

alienates transgender inmate populations.  

 The working definition of a transgender person is “someone whose gender 
identity and expression differs from the gender linked to his or her biological birth 

sex”.2 Often there are certain medical tribulations for transgender people. American 

prisons have not been accommodating of that. The suspension of Hormone 

Replacement Therapy is a main proponent of the transgender inmate’s plight and 

speaks for the overarching prison conditions. Notably, many transgender inmates suffer 

from Gender Dysphoria.3 In this context, Gender Dysphoria “involves a conflict 
between a person’s physical or assigned gender and the gender with which he/she/they 
identify”.4 Hormone Replacement Therapy, among other benefits, has a positive 

correlation with alleviating the symptoms of Gender Dysphoria.5 It is a diagnosable 

condition—meaning it is protected by the Americans with Disabilities Act according to 

the Eastern District of Pennsylvania Court.6 However, many United States prisons have 

suspended options for transgender inmates to receive their hormones. When they are 

an integral part to many transgender people’s transitions. Upon beginning hormones, it 
is often dangerous to stop abruptly upon being incarcerated. This affects individuals 

who both had or not had sex reassignment surgery. Regarding sex reassignment 

patients, it affects their overall prepotency to create hormones.7 Meaning, an inmate 

would be without estrogen or testosterone. That would lead to hazardous consequences 

to all major organs.8 Inmates who have not had sex reassignment surgery also face 

dangers. Diamond was one of many transgender inmates who did not receive her 

hormones.9 Diamond had been taking testosterone blockers and estrogen since 

adolescence. She describes how she remembers being told that the State of Georgia was 

“going to make a man out of her”. The inaccessibility of her hormones caused nausea, 
rapid mood swings, and growth of body hair. This medical negligence causes an unfair 

                                                           
2 Dan Schneider, Decency, Evolved: The Eighth Amendment Right to Transition in Prison, 4 Wis. L. Rev. 835 
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standard for transgender inmates. Many other transgender inmates face the same 

plights. Such as Miss Major, a 70-year-old transgender woman who served a five-year 

sentence for a prostitution conviction.10 During this time, she did not have any access to 

hormone therapy. Much like Diamond, Major’s transitional progress rescinded. Her 
breasts deteriorated, her body hair grew back and most notably her emotions became 

turbulent. In Major’s exact words, she claims “It’s like a roller coaster ride without 
anything to hang on to. You have no control over what’s happening to you. It’s 
devastating.” 

The suspension of HRT has caused inmates to take severe maneuvers. For 

example, the California Department of Corrections and Rehabilitation physician Lori 

Kohler has witnessed several cases of self-mutilation among transgender inmates.11 In 

many cases, Transgender inmates having their hormones suspended often causes 

depression and anxiety. Ms. Kohler recounts an instance in which an inmate “sliced off” 
her penis and testicles. These instances, as Kohler underscores, are seen by inmates as a 

form of “self-correction”. These horrors are items that could easily be corrected by 
having reliable HRT available to transgender inmates. HRT has demonstrated great 

feats in providing relief for gender dysphoria and other mental health illnesses. With 

the replacement of hormones patients often report their body taking the likeness of their 

preferred gender. This lowers the effect of the Gender Dysphoria and the subsequent 

feelings of anxiety or depression. The effect of the overall psychosocial and mental 

quality of life of transgender patients reportedly increases with the help of hormones12. 

The suspension of HRT is comparable to past medical discrepancies within American 

prisons. An example of this would take place in the Supreme Court case of Helling v. 
McKinney13. William McKinney sued claiming “deliberate indifference” towards his 
health due to his cellmate smoking five packs of cigarettes a day. These high levels of 

second hand smoke claimed to put Mr. McKinney under an unreasonable risk of harm. 

The Court followed the logic that deliberate indifference to an unreasonable risk of 

harm constitutes cruel and unusual punishment. As it has been evaluated, abruptly 

ceasing the progress of HRT is detrimental to both mental and physical health of 

transgender inmates. This is an unreasonable risk of harm that burden inmates by 

ceasing their hormones. Logically this would suggest deliberate indifference in its 

purest form and its toxicity has sprouted roots in United States’ prisons.  
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The high correlation of medical issues and HRT suspension in the total 

population of transgender inmates implies these issues are systematic. There are causes 

to these failures of the system that have been repeated consistently. Medical suspension 

of other kinds would not be taken so lightly. For example, there isn’t controversy 
surrounding the accessibility of coumadin for inmates with weak hearts. This 

inattention is due to the public attitude towards transgender people. Hormone 

Replacement Therapy is not seen as essential as other medical issues and the blame 

could easily be placed on a lack of exposure to these issues. Other medical issues are not 

politicized in the way transgender medical rights are and to cease the negligence by the 

state this needs to be considered under a logos light versus a pathos one. HRT, across 

the board, must be considered as essential as other medications.  

There have been executive trends that have worked towards putting HRT and 

other medical rights on the same playing field. For example, HRT unlike other 

medications formally subscribed to the Freeze Frame policy. Essentially, the Freeze 

Frame policy leaves the inmate to prove that they needed this therapy prior to 

incarceration.14 This policy was overturned by the Obama Administration which 

opened the door to the executive view of transgender inmate’s right.15 Furthermore, 

there is a trend of judges claiming that Hormone Replacement Therapy is, in fact, 

essential and unconstitutional to suspend. In April 2014, it was cited by the Justice 

Department to be noncongruent with the eighth amendment to deny HRT. However, 

even with this executive trend there is still evidence of transgender inmates not 

receiving their hormones. A report demonstrates that 44% of transgender inmates 

report being denied hormones.16 The logical conclusion here is that there are prisons not 

fulfilling their individual duties to inmates. The executive trend shows support towards 

transgender inmates. One outlier in this trend is the lack of action from the Supreme 

Court. In 2012 the Court refused to hear a precedent setting case, Mitchell v. Kallas, on 

the official right of HRT to Transgender inmates.17 Meaning, it leaves this injustice at a 

state level. This lack of consistency in the United States bureaucracy is what allows 

these cruelties to continue.  

Ms. Ashley Diamond has since been set out on parole.18 She remembers her sister 

picking her up from prison with “two big bags of makeup”. This gesture was a step 
forward into society—an opportunity to present again as the woman she is. However, 
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life has never been the same for Diamond. Prison took a shade of her colorful 

personality away. Diamond’s younger sister reports that “She is not the same Ashley. 
She’s fearful and jumpy. She gets these blank stares. Prison is supposed to rehabilitate 
people; she’s come out more damaged”. The prison system failed Ashley Diamond. Her 

three years in confinement included unspeakable torment that no human being should 

ever have to weather. The prison system is given a duty to confine but also protect 

inmates. Inmates, independently, are an incredibly vulnerable population. This would 

make transgender inmates the most vulnerable subsect of an already vulnerable 

population. There is a call for special care for these inmates, for consideration of their 

needs. Instead, the only reciprocation of this fact has been cold indifference from the 

Supreme Court. Without guaranteed constitutional protection for transgender inmates 

these atrocities will continue. 
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On March 9th, 2018, a death row inmate left a failed lethal injection procedure 
with overlapping wounds and a bruised body.1 The 3-hour execution attempt was due 
to a technician’s inability to locate a proper blood vessel to administer Alabama’s lethal 
drug cocktail. In July, the inmate’s attorney argued that the administration of a lethal 
injection would be difficult and painful, since the inmate’s veins had been compromised 
by lymphoma and drugs. The procedure continued, leading the technician to breach 
level IV access into the inmate’s groin and left the inmate’s body perforated with 11 
puncture wounds. The supposed painless technique had the inmate pleading for the 
execution, and his life, to end.2 This recent horrid event is not a stand-alone situation. 
Since 2004, inmates have challenged the known unknown that accompanies the capital 
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punishment paradox.3 The term ‘known unknown’ derives from the tense realization 
that the only people who truly know whether a lethal drug cocktail causes an agonizing 
death are the ones it kills.4 This same condition-related risk has led to a rise of death 
row inmates wishing to seek legal redress, and no federal courts differing from the 
bounded rationale of capital punishment in the United States. 

In 2014, the state of Missouri used a compounded pentobarbital in its lethal 
injection procedure.5 The defendant’s lawyers alleged that "compounding injectable 
pentobarbital outside an FDA-approved facility poses a substantial risk that the purity, 
efficacy, and sterility of the drug will be compromised such that a tortuous death will 
result”.6 However, Missouri Governor, Jay Nixon, announced that the State would 
proceed with said inmate’s execution anyway. Nixon refused to specify the drugs his 
State would use, but he cryptically suggested that Missouri had access to lethal 
chemicals from another source.7 The state of Missouri and its courts' approach to this 
case were hardly abnormal. On the contrary, in recent years, states have become 
increasingly secretive about their lethal injection procedures.8 Although states typically 
make some information available, they often withhold vital details that directly affect 
the likelihood that the inmate will suffer excruciating pain. Courts, for their part, often 
turn a blind eye to these state practices, usually rejecting inmates' requests to learn this 
crucial information.  

This is paired with the courts unawareness of botched execution data that belie 
their common assumption that lethal injections are unproblematic. A Stanford 
University study collected the botched execution rate for every method of execution in 
the United States. The report shows that over the years, 8,776 people have been 
executed and 276 of those executions (3.15%) went wrong in some way. However, when 
looking at the consensus of the 1,045 people that were killed by lethal injections the 
percentage of botched executions rises to 7.12%.9 Stanford professor, Austin Sarat, 
describes the evolution of new methods of execution, lethal injections in particular, and 
the rhetoric advanced to support changes from one method to another: "With each 
development in the technology of execution, the same promises have been made, that 
each new technology was safe, reliable, effective and humane. Those claims have not 
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been fulfilled."10 Lethal injection's history shows that the method was never subjected to 
medical and scientific study, much less held to the standards for animal euthanasia.11 
When compared to the combined percentage of botched executions through firing 
squads, hanging, and lethal gas still does not mean the high percentage found in the 
lethal injection procedure.  

Aside from state’s chemical secrecy and the extant data on botched executions 
from lethal injections, lies the largest concern for inmates on death row, the 
unknowingness of the administrators. As a death row inmate, you are most likely to be 
executed under the administration of a junior prison physician. With minimal 
information on the inmates (gender, neck size, blood pressure), they are asked to 
determine whether an inmate sentenced to death is likely to suffer. The problem rests 
on the fact that the American Medical Association's code of ethics bars members from 
participating in executions.12 This creates a troubling contradiction: The people most 
knowledgeable about the process of lethal injection-doctors, particularly 
anesthesiologists, are often reluctant or unable to impart their insights and skills in 
these proceedings. Without an expert in the room, states often rely on executioners who 
don't know what they're doing. As one anesthesiologist told Slate magazine, "the 
executioners are fundamentally incompetent. They have neither the technical skill nor 
the cognitive ability to do this properly." 13Another anesthesiologist added, "In 
medicine, the burden of proof is on the doctor to show that something is safe. We 
would never give a new drug to a patient until it's been tested, approved by the FDA, 
etc. With the death penalty, the burden of proof has been inverted. These compounds, 
which are clearly causing patients to suffer, are deemed safe until proven otherwise. Yet 
the department of corrections prevents the release of information pertaining to how the 
lethal injection is carried out, making it impossible for a lawyer to make a strong case 
that this method is cruel and unusual."14 

Despite the clear existence of Eighth Amendment protections to the risks of 
harms caused by state-secrecy, botched execution data, and ill-equipped administration, 
federal courts have repeatedly denied inmates' requests to detain or at the minimum to 
be informed of important details surrounding the procedure. The first Supreme Court 
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case to examine the conditions of a lethal injection procedure was Nelson v. Campbell.15 
The Court sided with petitioner and death-row inmate, David Nelson. However, the 
Court did not rule on the constitutionality of conditions, but rather on a technicality in 
his form of appeal. Several years after winning his case in the Supreme Court, David 
Nelson passed away in the prison infirmary, his case for conditions was never 
reviewed. Two years later in Hill v. McDonough, the petitioner raised a general challenge 
to the three-drug protocol used to execute death row inmates in Florida. The Supreme 
Court reversed the decision, holding that Hill (and consequently other death-row 
prisoners) could properly challenge the method of execution in a civil-rights lawsuit. 
Florida still set Hill’s execution date, despite Hill’s victory in the U.S. Supreme Court. 
The Supreme Court denied a stay and Hill was executed.16 Hill’s constitutional question 
for execution was later enforced in 2008 by the decision in, where the Court ruled that 
Kentucky's three-drug protocol for carrying out lethal injections did not amount to cruel 
and unusual punishment under the Eighth Amendment.17 Baze v. Rees is not pivotal as 
precedent for the scrutiny of lethal injection cases, but rather more pertinent as evidence 
of the divided opinion of capital punishment among the Supreme Court. The 7-2 
decision was made at a time that thirty-five of the thirty-six states with the death 
penalty and the federal government used lethal injection as their primary method of 
execution. Seven Justices wrote opinions in the case, indicating that the Court was far 
from a consensus about how to resolve additional challenges that were and are likely to 
arise.  

While this article cannot address all the separate conditions that inmates on 
death row have scrutinized and tried to repeal, it is evident through the conditions 
listed and case petitions, that there are paradoxical motivations behind legislative 
changes in execution methods. Paradoxically, the seemingly serene and medically 
pristine application of lethal injection satisfies both friends and foes of the death penalty 
because it fuels the death penalty process for those who want it to continue, but also 
makes the process seem more humane for those who would like it to end.18 At least that 
is how the national body perceives it , yet, executions have become increasingly hidden 
from the public and therefore more politically acceptable, they have not become more 
humane, only more difficult to monitor. 

Atkins v. Virginia stated that the pattern of change against a cruel and unusual 
punishment is what marks a society moving away from a form a punishment, not the 
magnitude.19 Ideally, the trend of inmates seeking remedies for lethal injection 
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procedures would allow the court to extract this substantial risk protected by the Eighth 
Amendment and deem it unconstitutional. However, the trend only addresses the 
country moving away from a form of punishment. Meaning that if states that 
continually sentence prisoners to death, see capital punishment as a legal form of 
punishment that does not strip the dignity of man or is free of substantially harmful 
risks, then it is legal. The inmate that was enlisted to pass on March 9th, 2018, brutally 
murdered a man in an armed robbery. By national legal consensus, states may deem his 
sentence just.20 Despite retribution, the point here is not to invoke disdain for inmates, 
but rather to scrutinize the process by which lethal injections are being executed and the 
inconsistencies surrounding it. This dangerous allocation of conditions and 
clandestineness in prisons, which the United States’ continuously neglects.  

The effects of these conditions and rulings have led to alternative effects. In the 
state of Arizona, prisons now ask inmates to provide their own methods and 
concoctions of chemicals to avoid a painful death.21 Inmates in that same state asked in 
2015 to be sent to the electric chair, instead of being at the hands of a technician who 
would only have one medical seminar before administering a lethal injection.22 As 
inmates across the country await capital punishment, they are met with an inescapable 
contradiction of sciolism on the lethal injection process and no form of physical or legal 
relief. Until this paradox is addressed, instead of ignored, lethal injection will remain 
constitutionally vulnerable. Inmates will continue to challenge the implementation of 
the method; states will continue to make uninformed changes to ensure the death 
penalty survives. Only by conducting a thorough study of the method will society be 
able to acknowledge that lethal injections do not meet constitutional mandates. The 
United States must acknowledge that there is no humane or immaculately medically 
effective way to pursue the death penalty, and if there is, it is certainly not by lethal 
injection. 
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 As of 2014, roughly 131,000 prisoners in the United States were incarcerated in a 
privately-controlled institution.1 This number has been steadily on the rise since the 
first implementation of privately-owned prisons at the turn of the century.2 The 
movement toward privatization was driven by a push to lessen costs and alleviate 
burdens upon the public sector. 3 While proponents of private prisons argue that 
relegating prisons to the private market increases quality, in many cases the opposite is 
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true.4 Due to the nature of most private prison contracts, privately owned-prisons are 
plagued by a misalignment of priorities. Instead of encouraging efficient prison 
procedures, the structure of the agreement formed between states and firms encourages 
private contractors to pursue maximum profits, cutting corners along the way.5 Because 
of the economic incentives motivating the behavior of for-profit prisons, a pattern of 
unacceptable systemic neglect of inmate health has arisen across the nation.  

 This article will look specifically at one of the most common areas of 
insufficiency within the private prison system: the profit-motivated neglect of inmate 
medical needs. This trend of neglect is systemic, from the denial of insulin for diabetic 
inmates in Tennessee to accounts of deadly instances of under-qualified staffing in 
Texas. To understand the reason for the widespread occurrence of these failures, it is 
important to understand the forces motivating the firms responsible for the care of tens 
of thousands of the nation’s prisoners.  

 All private prisons in the U.S. are controlled by six firms, with 96% of private 
prison beds under the management of three contractors.6 This level of market control 
within the corrections industry invalidates the central claim of many supporters of 
privatization: the benefit of competition. The private market, some argue, incentivizes 
firms to “become more efficient than their public counterparts” in order to compete 
with other contractors in the market.7 This argument is rooted in “public choice theory” 
which argues that “market-driven competition in policy development” will lead to 
efficient provision of services.8 However, the high level of market concentration 
attained by CoreCivic (formerly Corrections Corporation of America), GEO Group, and 
Management And Training Corporation nullifies what benefits might be reaped from 
competition.9 In a market in which just three firms control nearly the entire industry, 
competition is suffocated under the weight of three massive oligopolists. This is 
especially the case in states such as California, Tennessee, and Texas, where a single 
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contractor controls all the private prisons found in all three states.10 Without the 
impetus of competition, contractors have no motivation to pursue efficiency, ingenuity, 
or quality of care in prison management.  

Supporters of privatization also argue that limited bureaucracy within privately-
controlled prisons allows for prisons to deliver care more effectively, unburdened by 
bureaucratic restrictions and procedure.11 While analysis of whether private prisons are 
generally more efficient is inconclusive, the absence of bureaucracy has a measurable 
secondary effect. Without the oversight of bureaucracy, deficiencies in prison 
procedure are neither detected nor corrected. This lack of oversight has been 
condemned in the past by the Department of Justice, most notably in a 2016 report 
authored by the Department of Justice’s inspector general. The report highlights the 
necessity of the implementation of further oversight in private prisons “to ensure that 
federal inmates’ rights and needs are not placed at risk when they are housed in 
contract prisons.”12 Where what limited contractual guidelines do exist, many say that 
“the contracts lack clear and specific requirements in many areas of operation” and that 
those guidelines have “no teeth” when it comes to enforcement.13 

Private prisons lack both competition and bureaucracy to keep contractors on the 
straight-and-narrow. Instead of pursuing the legitimate goals of incarceration within 
the United States, contractors are free to pursue the goal of any other private firm: 
maximize profit. The result has been a corrections industry that, acting in accountability 
only to its shareholders, has consistently failed to provide adequate medical care to 
their prisoners.  

A 2016 report authored by The Nation’s Seth Freed Wessler details numerous 
inmate deaths at prisons contracted to private firms by the Bureau of Prisons. In a 
review of over 9,000 pages of medical records belonging to inmates held in private 
facilities, two independent doctors found that 49% of reviewed cases “contained 
indications of inadequate medical care.”14 In approximately a third of the cases 
reviewed, the doctors concluded that “the inadequacies likely contributed to the 
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premature deaths of the prisoners.”15 These inadequacies ranged from denial of 
adequate medication, to lengthy wait-times before an inmate could be seen by a doctor, 
to the imposition of cost-motivated quotas dictating how many inmates could be 
admitted to an emergency room. One of the most troubling deficiencies in the report, 
however, is the employment of Licensed Vocational Nurses as primary caregivers for 
prison populations.16 

 Licensed Vocational Nurses (LVNs) are trained to “change dressings, check 
blood pressure, help patients bathe, and gather basic information.” With only a year of 
training, LVNs lack the qualifications and abilities of Registered Nurses, and are 
generally only intended to be hired as support staff in a medical environment. Despite 
the limitations of their training, however, LVNs are a common fixture in private 
prisons, as they are less costly than more capable alternatives.17 While federally-
operated prisons rarely hire LVNs because of their extreme limitations, the primary 
medical care of many for-profit prisoners depends upon an underqualified, cost-
effective LVN. These LVNs are forced into roles where they are “pressed to operate on 
the borders of their legal scope of practice,” as, in many instances, they are the only 
form of care available to an inmate for days or weeks at a time.18 The employment of 
such underqualified staffers has resulted in “prison medical units repeatedly failing to 
diagnose patients correctly despite obvious and painful symptoms”.19 The failure to 
employ competent and qualified medical staff in private prisons is systemic, resulting 
in needless pain, extended suffering, and death. 

The death of Nestor Garay is one such instance. In the early hours of the 
morning on June 26, 2014 in a private prison operated by GEO Group in Big Spring, 
Texas, Garay’s cellmates were awoken by the sounds of distressed moaning.20 They 
discovered him to be dripping in sweat, nearly falling from his bunk.21 Garay had 
suffered a massive stroke.  According to John Foster, a neurologist at the hospital where 
Garay was eventually treated, medical professionals have “a three-hour window to give 
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a clot buster” after a stroke to prevent irrevocable damage.22 Instead of receiving the 
necessary immediate care, Garay would not receive treatment until nearly six hours 
after his cellmates were first awakened.  

The events of those six hours are unclear. What is known is a result of the reports 
of Garay’s cellmates and the notes of Gary Austin. Austin, an LVN, was the only 
medical staffer on site at the time of Garay’s stroke.23 Nestor Garay did not receive 
adequate care because his only caregiver was not qualified to care for him. Austin, 
acting under the over-the-phone guidance of an off-site nurse practitioner, attempted to 
administer an anti-seizure medication because of a misdiagnosis of symptoms.24 When 
Garay was unable to swallow the pills, Austin was instructed to return Garay to a cell. 
Garay was alone on a cell floor for three hours. By morning, a new nurse arrived and, 
observing Garay’s state, phoned the prison’s physician who ordered that he 
immediately be taken to the hospital.25 It was too late. Garay was declared brain-dead 
shortly after his arrival.26  

Understaffed medical units with under-qualified medical staffers like the one 
from Garay’s tale are not unique to prisons run by GEO Group. In Hartsville, 
Tennessee, a lawsuit was filed against CoreCivic, the operator of the newly-opened 
Trousdale Turner Correctional Center. The lawsuit alleges that gross understaffing “has 
led to insufficient care for some 60 inmates who have Type 1 or Type 2 diabetes.”27 
Because of CoreCivic’s “policy and practice of understaffing,” inmates with diabetes 
were unable to access basic diabetes care.28 According to one inmate, Tazarius Leach, 
some days he did not receive his medication on time, and some days he did not receive 
it at all. According to Douglas Dobson, another inmate, in February 2016, all of the 
inmates went without insulin for multiple days. The ineffective care at Trousdale was a 
direct result of CoreCivic’s profit-motivated hiring practices. The under-trained, 
understaffed medical unit consisting of four nurses and four nurse practitioners 
resulted in the flagrant risk of their inmates’ lives. 
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These accounts, accompanied by many others, coalesced into a nation-wide 
opposition to the privatization of prisons.29 As reports of inadequacy piled and private 
contracts continued to be renewed, even the Department of Justice took notice. On 
August 18, 2016, the then-Deputy Attorney General, Sally Q. Yates, released a memo 
announcing that the DOJ would begin “phasing out” private prisons.30 The memo 
announced that “as each private prison contract reaches the end of its term, the [Bureau 
of Prisons] should either decline to renew that contract or substantially reduce its 
scope.”31 This announcement was made as part of a goal “to reduce [federal] reliance on 
private prisons” following a movement to reduce overall federal prison populations in 
the United States.32 After nearly two decades, the steady growth of the private prison 
industry came to a halt. 

The memo was short-lived. On February 21, 2017, Attorney General Jeff Sessions 
released a memo reversing the 2016 announcement, commanding the Department of 
Justice to “return to its previous approach.”33 While data is not available reflecting the 
extent of private prison growth since the release of the February 2017 memo, one can be 
certain that growth exists. Sessions’s reversal is not just a reversal of an Obama-era 
policy; it is an endorsement of an industry which, left unchecked, will continue to seek 
new and innovative ways to minimize cost and maximize profit. The result of the 
continued use of private prison contractors will be more stories like that of Nestor 
Garay. Allowing industry giants such as CoreCivic, GEO Group, and Management and 
Training Corporation to continue to prosper is a failure of the American prison system. 
The result is the failure of private prisons to care for those whom they are meant to 
protect. 

 

 

 

                                                           
29 See generally WAREHOUSED AND FORGOTTEN Immigrants Trapped in Our Shadow Private Prison 
System, ACLU of Texas & American Civil Liberties Union, Jun. 5, 2014.  

30 Memorandum, Office of the Deputy Attorney General, Reducing our Use of Private Prisons, (Aug. 18, 
2016).  

31 Id. 

32 Id. 

33 Memorandum, Office of the Attorney General, Rescission of Memorandum on Use of Private Prisons, 
(Feb. 21, 2017).  


