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 Since the early 1970s, American rates of imprisonment have increased by 

almost five hundred percent..1 Aggregate this with the United States starkly high rate of 

recidivism of almost eighty percent, and what develops is a country with a massive 

number of individuals behind bars.2 The United States with only about five percent of 
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the world’s population houses an incredible twenty-five percent of the global inmate 

population.3 In America, punitive styles of justice are what have been sought by the 

population, with numerous studies indicating America as the most punitive of all 

industrialized nations. 4 Punitiveness can be defined as “inflicting more severe 

punishment for a crime committed.” 5 Statistics show for similar crimes, the rate of 

incarceration in the United States is higher than many of the developed nations around 

the world.6 One result of this emphasis on more retributive styles of justice has been 

mandatory sentences.  

Mandatory sentences are sentences which seek to provide a framework of the 

minimum level of punishment an individual should receive for a given crime. 7 Such 

sentences are likely the blame for the horribly crowded, and oftentimes uninhabitable 

prisons which have become more commonplace over time.8 Such conditions have gotten 

so out of control, that some state correctional facilities have been ordered via the courts 

to improve their conditions to stay in operation. Also, these conditions have decreased 

the safety of those prison guards responsible for monitoring these vast inmate 

populations. For example, in 2009 at The California Institute for Men in Chino, more 

than 250 inmates were injured when a riot broke out in the prison. California, which is 

regarded as having one of the most overcrowded prison systems in the nation traced 

such violence back to the conditions which the prisoners were housed in. 9  

The crowded prison conditions resulting from mandatory sentences can be 

traced back to the “get tough on crime” rhetoric of the 1980s. A tumultuous time in the 

nation when violent crime was at record levels, and cities around the country were 
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trying to find ways to quell the growing uneasiness about the rampant violence.10 

During this time, the number of people incarcerated began to rise precipitously. One 

cause being the rise in use of mandatory sentences. 11 

Furthermore, the goal of “determinate sentencing,” or mandatory sentencing has 

been to reduce the disparity of treatment between individuals convicted of the same 

crimes. 12Thus, in theory this framework of sentencing should have made the criminal 

justice system more equitable for those involved. When applied, courts look at the 

criminal offense someone commits in conjunction with some aggravating circumstance 

which makes the mandatory sentence warranted. A common example of a mandatory 

sentencing scheme is California’s “Three Strikes Law,” which stipulates that anyone 

“convicted of any felony with two or more prior strikes or offenses is mandated to serve 

a prison term of at least 25 years to life.”13 The result of the law being some twenty five 

percent of those currently serving time in California State Prisons are there because of 

three strikes. Also, the law has had a pronounced effect on the average length of time 

felons serve in state prison with such lengths of stay growing by almost twenty 

percent.14 Consequently, more people being sent to prison combined with an increase in 

time served was estimated to cost the taxpayers of California five hundred million 

dollars annually in 2005.15 California is not the only state to impose a “Three Strikes 

Law,” currently, twenty-three states and the federal government have adopted some 

form of a “three strikes and you’re out” law to target repeat offenders. 16 

 Not only have minimum sentencing laws based on past criminal history had a 

large impact on the population housed in prison, but mandatory sentencing laws 

related to drug possession have arguably had a bigger impact. Numerous states since 

the crack epidemic of the 1980s have instituted minimum sentencing requirements for 
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THE WASHINGTON POST, July. 07, 2015, available at https://www.washingtonpost.com/news/fact-
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11 See generally Edward M. Kennedy, Prison Overcrowding: The Law's Dilemma, 478 Annals of the American 

Academy of Political and Social Science. (1985).  
12 See Gary T. Lowenthal, Mandatory Sentencing Laws: Undermining the Effectiveness of Determinate 

Sentencing Reform, 81 Cal L. Rev. 106 (1993).  

 
13  See Cal. Penal Code §§ 667(e)(1), 1170.12(c)(1) 
14 See Id.  
15 See Legislative Analyst’s Office, Report: A Primer: Three Strikes - The Impact After More Than a Decade, 

2005, available at http://www.lao.ca.gov/2005/3_strikes/3_strikes_102005.htm. 

 

 
16 See generally PrisonPolicy.Org. “THREE STRIKES” LAWS: FIVE YEARS LATER, 1998 Executive 

Summary, available at https://www.prisonpolicy.org/scans/sp/3strikes.pdf 
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those found in possession of certain narcotics.17 For example, in California during this 

period “the minimum sentence for possession with intent to distribute five kilograms or 

more of a mixture containing a detectable amount of cocaine was ten years in prison for 

a first offender.” If the defendant had prior drug possession charges, such punishment 

would be enhanced.18 While these types of laws are starting to be reformed, their effect 

has already been felt.  

Minority communities traditionally have been policed more than their white 

counterparts.19 This difference in enforcement, and the drug war which primarily 

targeted America’s inner cities makes it probable that a person of color would be more 

likely to borne the brunt of those instituted mandatory sentencing laws specifically 

relating to drug use. 20 Specifically, the “arbitrary nature of the 100:1 ratio between the 

quantities of powder cocaine and crack that triggered federal mandatory sentences” 

was one law which screamed of racial bias. Considering blacks were far more likely 

than whites to possess the cheaper crack cocaine.21 In 2010 President Obama reduced 

the disparity from 100;1 to 18;1, but such a disparity is still present.22 Black rates of 

imprisonment for drug use are almost six times higher than whites.23 This stark 

difference in levels of imprisonment have resulted in approximately one in every four 

black males having a criminal record.24 Such disparity in treatment makes one question 

not only the legitimacy of the mandatory sentencing schemes, but also of the criminal 

justice system.  

The usual justifications for the continued use of mandatory penalties centers on 

their use as a deterrent to criminals. While crime in the United States has fallen 

                                                           
17 See generally Richard S. Frase, State Sentencing Guidelines: Diversity, Consensus, and Unresolved Policy 

Issues, 105 Columbia L. Rev. (2005). 
18 See Gary T. Lowenthal, Mandatory Sentencing Laws: Undermining the Effectiveness of Determinate 

Sentencing Reform, 81 Cal L. Rev. 86 (1993). 
19 See Lawrence D. Bobo & Victor Thompson, Unfair by Design: The War on Drugs, Race, and the Legitimacy 

of the Criminal Justice System, 73 Fairness: Role in Our Lives. 451-454 (2006).  
20 See John MacDonald, Jeremy Arkes, Nancy Nicosia and Rosalie Liccardo Pacula, Decomposing Racial 

Disparities in Prison and Drug Treatment Commitments for Criminal Offenders in California, 43 J. Leg Stud. 

155,157,160 (2014).  
21 See David A. Sklansky, Cocaine, Race, and Equal Protection, 47 Stanford L. Rev. 1295 (1995).  
22 See generally CNN Staff, Obama signs bill reducing cocaine sentencing gap, CNN, Aug. 3, 2010, available at  

http://www.cnn.com/2010/POLITICS/08/03/fair.sentencing/index.html  
23 See generally C Eugene Emery Jr, Van Jones claim on drug use, imprisonment rates for blacks, whites is mostly 

accurate, POLITIFACT, July. 7, 2016, available at 

http://www.politifact.com/punditfact/statements/2016/jul/13/van-jones/van-jones-claim-drug-use-

imprisonment-rates-blacks/ 
24 See Lawrence D. Bobo & Victor Thompson, Unfair by Design: The War on Drugs, Race, and the Legitimacy 

of the Criminal Justice System, 73 Fairness: Role in Our Lives. 452 (2006). 

http://www.cnn.com/2010/POLITICS/08/03/fair.sentencing/index.html
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dramatically since the 1980s and 1990s, this cannot necessarily be attributed to 

mandatory sentencing laws.25 On the contrary, most studies show mandatory 

sentencing to have a null effect in decreasing crime.26 Although, even if mandatory 

sentencing laws did have an effect in reducing crime, these reductions should be 

viewed considering the other considerations. Moreover, most mandatory penalty laws 

enacted during the 1980s and 90s dealt with drug trafficking. A criminal sector which 

“offers economic and other rewards to disadvantaged people that appear to far 

outweigh any available in the legitimate economy.”27 Thus, the likelihood these 

individuals would be deterred by such laws is diminished. 28Also, considering the 

findings of a U.S. Sentencing Report which found “heavy majorities of judges, defense 

counsel, and probation officers disliked mandatory penalties; prosecutors were about 

evenly divided. Judges and lawyers often circumvented mandatory sentence laws,” and 

such sentencing laws seem even less desirable.  

Mandatory sentencing laws are most severe in the United States compared with 

other western nations who largely do not utilize them. In those countries who do utilize 

mandatory penalties like Australia, the penalties for the low-level crimes they concern 

are rather lenient compared to the United States.29 With the penalty for a third time 

repeat offender convicted of a crime such as theft only receiving a one year mandatory 

prison sentence.30 Thus, their pronounced impact on an individual’s life chances are 

mitigated by the lighter sentence; making the cost of such a law less severe for both the 

defendant and the society in which he or she lives. The cost of mandatory sentences in 

the United States has resulted in the removal of thousands, if not millions of able 

bodied people who could be contributing to our society, but instead are rotting away in 

a cell at the expense of the American taxpayer.31  

While the damage of mandatory sentencing laws in increasing prison 

populations and destroying millions of lives in the process has been done. There does 

seem to be hope on the horizon. Numerous municipalities now take in a broader range 

of considerations when assessing mandatory penalties, such as prison overcrowding, 

                                                           
25 See Michael Tonry, The Mostly Unintended Effects of Mandatory Penalties: Two Centuries of Consistent 

Findings, 38 Crime & Justice. 90-93 (2009).  
26 Id. at 90 
27 Id. at 102 
28 Id. at 102 
29 Id. at 88-89 
30 Id. at 88 
31 See Shawn D. Bushway & Emily G. Owens, Framing Punishment: Incarceration, Recommended Sentences, 

and Recidivism, 56 J. of L. & Econ. 301 (2013).  
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individual circumstance, and other elements which allow for more judicial discretion. 32 

In 2017, Senator Chuck Grassley of Iowa introduced a bipartisan bill S. 1917, which 

seeks to reform federal mandatory sentencing schemes. 33 If passed, the bill would 

“reduce federal mandatory minimum drug and gun sentences and allow some federal 

prisoners to live in less restrictive forms of custody if they complete rehabilitative 

programs and productive activities in prison.”34 Although, the likelihood of such a bill 

passing in the Trump White House seems unlikely. 35 Ultimately, the future of 

mandatory sentencing laws remains unclear, but their relation to the crowded prisons 

we have in the status quo cannot be denied.36 Reforming these laws whereby long 

prison sentences are not handed down without considerations to individualized 

circumstances could make an impact in reducing the crammed conditions in our 

nation’s prisons which have become nothing short of deplorable.  

 

 

 

 

 

 

 

 

  

 

                                                           
32 See Richard S. Frase, State Sentencing Guidelines: Diversity, Consensus, and Unresolved Policy Issues, 105 

Columbia L. Rev. 1209 (2005).  

 
33 See S.1917 - Sentencing Reform and Corrections Act of 2017, available at  

https://www.congress.gov/bill/115th-congress/senate-bill/1917/all-info 
34 See Id.  
35 See Criminal Justice Policy Foundation, Mandatory Minimums and Sentencing Reform, available at  

 https://www.cjpf.org/mandatory-minimums/ 
36 See Richard S. Frase, Punishment Purposes, 58 Stanford L. Rev. 73-74 (2005).  


